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Introduction

Law is not merely a collection of rules; it is a reflection of human reasoning, morality,
and social order. The study that seeks to understand the very nature, purpose, and structure of
law is known as jurisprudence, often described as the science or philosophy of law. Through
jurisprudence, scholars attempt to answer fundamental questions: “What is law? Why do we
obey it? How should it relate to morality and justice?” Within this broad field, different
schools of thought have emerged to explain how law functions and why it carries authority.
One of the most influential of these is legal positivism, a theory that separates law from moral
or divine considerations and views it as a product of human creation and authority. This essay
explores the concept and branches of jurisprudence, traces the emergence and development of
legal positivism, examines its key principles, and evaluates its modern interpretations and

critiques, ultimately revealing how these ideas continue to shape legal philosophy today.

The Concept and Branches of Jurisprudence

Jurisprudence is the science or philosophy of law. Jurisprudence may be divided into
three branches: analytical, sociological, and theoretical. The analytical branch expresses
axioms, defines terms, and prescribes the methods that best enable one to view the legal order
as an internally consistent, logical system. The sociological branch examines the actual
effects of the law within society and the influence of social phenomena on the substantive
and procedural aspects of law. Finally, the theoretical branch evaluates and criticizes law in
terms of the ideals or goals postulated for it. Jurisprudence aims to enhance the understanding
of law by considering the nature of law from general analytical, normative and empirical

perspectives.

There were many different meanings that were assigned to the term jurisprudence by
several philosophers. However, no single definition was universally possible to accept as
Jurisprudence deals with concepts that regulate human behavior in accordance with the
conduct, values, needs, and goals of every societal dimension which keeps on changing from

time to time. For example, John Austin was the creator of the Analytical School of
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Jurisprudence and was also considered the Father of English Jurisprudence. He was the first
jurist to say jurisprudence was the “Science of Law” which works with the analysis of
various concepts or their underlying principles. Austin considered the subject of
jurisprudence as positive law. His ideology revolved around the notion that jurisprudence is
not a moral philosophy but rather a systematically aligned study of actual law as
distinguished from moral or natural law. However, Holland defined jurisprudence as “the
formal science of positive law. According to Holland, formal science is the arena that deals
with several relations that are regulated by legal rules rather than with the rules themselves
that guide these relations. Thus, for Holland jurisprudence was a formal science and not a

material science. Like Austin, Holland also considered jurisprudence as a positive law.

One of the most crucial aspects of the study of Jurisprudence is its fundamental value.
Jurisprudence mainly consists of research and the method to construct and clarify the basic
concepts of law. Jurisprudence has nothing to do with the creation of new laws, rather its
main focus stays on the existing laws that are present in the system. The theories and analysis

can help the lawyers in making their fundamentals strong.

Emergence and Historical Development of Legal
Positivism

Natural law is traditionally regarded as the ultimate measure of right and wrong and
the universal foundation of law. In contrast, the positivist approach views law as separate
from moral or metaphysical considerations. In legal positivism, divine law and morality are
separated from positive law, and natural law is not considered a necessary basis for legal
validity. According to Roscoe Pound, “analytical jurisprudence broke with philosophy and
with ethics completely,” emphasizing the positivist separation of law from moral inquiry. For
positivists, the origin and test of law are found in the lawmaker, the courts, or the
constitution. These sources are located within the social order and, more specifically, within

the legal system itself. There is no universal foundation.

The debate between natural law and legal positivism is sometimes seen as the central
question in legal philosophy, setting the discipline apart into two opposing and incompatible

schools of thought. Natural law theories are defined by positivists as beliefs grounded in
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religious or metaphysical concepts that are incomparable with the fundamentals of science.
Natural law theorists charge their opponents with not comprehending the existence of a
reality that cannot be found or defined through sensory experience. Because "legal
positivism" is a phrase that is rarely defined precisely, there has been some confusion in the
topic. Legal positivism as it is commonly known has less to do with the most intense portion
of the dispute, which is the critique of the morally bankrupt mentality expressed in the
German slogan "Gesetz ist Gestz" which means “law is law”, which is often associated with
criticisms of legal positivism, particularly in discussions of how law functioned under the
Nazi regime. Actually, it is a dispute between two opposing schools of natural law. It focuses

on the definition and application of validity in legal theory.

Key Principles of Legal Positivism

Legal positivism is the view that law is fully defined by its existence as a man-made
system. The function of positive law is to establish legal rules and make them effective
through sanctions. The positivist approach is characterized by the separation of law from
moral law and natural law. Positivists criticize the idea that natural laws are inherent in the
concept of law. John Austin strongly advocated the separation of law and morals. “With the
goodness or badness of law as tried by the test of utility or by any of the various tests which
divide the opinions of mankind it has no immediate concern.” John Austin emphasized that
law is not directly related to, and has no “immediate concern” with, natural or moral law.
Law is not necessarily a moral concept, and moral considerations do not necessarily precede
law. Whatever their relationship may be, it is merely accidental and not immediate. From the
legal positivists’ point of view, the body of legal rules should exist without conscious regard
for moral norms, although their influence is not completely denied. There are legal rules that

do not conform to moral law, yet they do not cease to be legal rules.

Another aspect of the positivist approach regarding the nature of law is that it deals
with the empirical sphere of reality (what is) rather than the transcendental sphere of the ideal
(what ought to be). Legal positivists reject natural law as a basis for the legal ordering of
society because it is not universally shared. Conflicting precepts of natural law make it
difficult to determine what is right and what is wrong. Therefore, the concept of law should

remain free from metaphysical speculation.
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Modern Legal Positivism and Critiques

Modern jurisprudence has typically been presented as a debate between legal
positivism and natural law. Though the demise of legal positivism has been touted despite its
pre-eminence in past decades, it is clear that there remains a vigorous debate surrounding this
theory. It is noteworthy that Hans J. Morgenthau’s legal thought and critique of legal
positivism have remained unexplored in the context of this debate. Largely forgotten, his
legal thought answers questions that lie at the heart of the natural law and legal positivist
debate. It showcases his deeply nuanced understanding of legal and political theory and
contains a powerful and insightful commentary on the fundamental problems faced by
international law. Building on existing literature, this paper unearths Morgenthau’s critique of
legal positivism. It does this by re-examining his works, which address the question of
whether moral considerations are relevant to determining the content of the law in force. It
brings his legal thought to light, which highlights the artificiality of the division between law
and morality and offers a nuanced analysis of problems inherent in international law.
Ultimately, the paper challenges the claim that the law can be determined without resorting to
moral judgement and shows how Morgenthau’s insights remain relevant to legal positivism

and natural law debates today.

Conclusion

In conclusion, the study of jurisprudence serves as the foundation for understanding
the philosophy and reasoning behind legal systems. By analyzing its various branches,
analytical, sociological, and theoretical, we gain insight into how law operates both as a
logical structure and as a social instrument. Legal positivism, emerging as a distinct school
within jurisprudence, redefined law as a man-made construct grounded in authority and rules
rather than in morality or divine order. From the early theories of Austin and Bentham to the
modern critiques by thinkers such as Dworkin and Morgenthau, debates around positivism
have continually shaped the evolution of legal thought. Despite criticisms of its detachment
from moral values, legal positivism remains vital for its emphasis on clarity, order, and

objectivity in law. Ultimately, jurisprudence and positivism together illustrate that law is both
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a science and a social creation, one that must constantly balance the precision of rules with

the moral realities of human life.
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